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A /ORDER

This assessee’s appeal for assessment year 2004ri3®s against the
Commissioner of Income-tax (Appeals)-Burdwan’s ordated 25.04.2018 passed in
case No0.98/CIT(A)/Asl/ACIT/Cir:2/1Bwn/2010-11 inwohg proceedings u/s. 143(3)
r.w.s 254 of the Income Tax Act, 1961; in shore'#ct’.

Heard both the parties. Case file perused.

2. The assessee’s sole substantive ground chadleéhgeCIT(A)'s lower appellate
order affirming the Assessing Officer's action mmaki unexplained investment
addition ofX7.31 lac in construction of a building at Burdwarnfallows:-

“ 3. fAUrgDecision:

All the grounds pertain to the effective issue @difion of an amount of Rs.7,31,000
on account of unexplained investment in a propeatystructed by the app. This is
the 2% round of litigation against the order passed by tAO pursuant to the
direction of the Hon'ble ITAT to adjudicate the teatafresh in the first round.
During the original assessment proceeding, the AQSeoved hat the appellant has
constructed a new property. He therefore, refet@dhe DVO for valuation of the
property under section 142A of the IT Act. The Di¥dermined the value of the
property t rupees for 4.81 lakhs as against theestment declared by the pp at
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R.37.50 lakhs. In turn, the appellant produced difteate from a registered valuer
who determined the value of the property at R.3@khs. During the current
assessment proceedings, the AO provided oppowsriii the appellant and from the
records it is observed that the assessee appeafedebthe AO on I3of September
2010. But as the appellant failed to furnish anywrevidence to establish her claim
that investment in the property did not exceed RSB000 as furnished by the
appellant during the original assessment proceeslinidpe AO proceeded to add back
the differential between the sum declared as imvest and the value determined by
the DVO as unexplained investment to the totalmme®f the assessee. During the
appellate proceedings, the appellant reiteratedsimissions made before the AO
and primarily contended that the DVO adopted tberflarea at 128.80 fras against
the actual floor area of 118.44°mit is also contended that the DVO adopted the
rates as per the CPWED schedule as against thepelaates as prescribed as per
the state PWED rates chart. It is further contendedt the appellant himself
conducted the supervision and therefore, additiorsalpervision charges as
incorporated for determining the value of the pndpds unwarranted. He further
submits that the reporter of the registered valumnnot be brushed aside.
Appellant’'s contentions were carefully analysednfrall angles and given due
consideration. |, observe that the DVO has adopterl PAR methodology (Plinth
Area Rat) for determining the value of the propedg per this methodology, a
maximum amount of7.5% rebate can be allowed inrsig)en charges if the rates
are taken a penalty the CPWED schedule rats. Nateeban be given if rates as
prescribed in the state PWD schedule or chart isetainto consideration/.. The
relevant portion of GUIDELINES FOR VALUATIONOF IMM@BLE
PROPERTIES, VALUATION CELL, INCOME TAX EPARTMENTNISITDRY F
FINANCE GOVERNMENT OF INDIA 2009 is reproduced @eWw-
Therefore, maximum rebate of 7.5% can be allowe@nw@PWED Plinth
Area Rate or CPWD Schedule of Rates is adoptedevdstimating value of
investment in construction. When Stat PWED Scheduleates or any other
local Schedule of Rates is adopted and on examithiaganalyses of rates
included in this Schedule if it is found that rawds not include any such
element of contractor's profit no rebate whatsogwdrall be allowed on
account of self-supervision. IT may, therefore, berne in mind that
maximum rebate which can be allowed on accounself-supervision is the
guantum of contractor’s profit incorporated in th&tes included in the
particular Schedule of Rates or Plinth Are Ratspéetb for estimating the
value of investment in construction. Quantum of atebwill also vary
depending on the nature of contract. Obviouslyuchscase it is necessary to
carefully examine the contract document betweenctidractor an and the
assessee.
It is observed from the DVO report that the appildid not produce the required
vouchers at the time of inspection or at a latetedddence, the DVXVO has given a
specific mention that the rebate of 7.5% on accainself-supervision has not been
allowed. This finds mention in page 2 of the annexii the DVO report. Therefore,
the appellant’s contention that lower material cast per the state PWD rate chart
has not been taken or rebate for self-supervisias ot been given is devoid of any
merit. If the rates as prescribed in stat PWD rekeart are taken then no allowance
can be given on account of self-supervision asipethe CPWD guideline. It is only
when the CPWD schedule rates are taken, then slioWaace is possible. In the
instant case, the DVO has adopted the CPWD Schedtds, but as the appellant
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failed to provide the necessary vouchers in suppbits claim of self-supervision, the
rebate was not given. It is therefore quite clegaattthere is no anomaly with respect
to the report of the DVO and app’s contention assentially devoid of any merit. |
further observe that the registered valuer has wgjiaefinding that the ground floor
constitutes 118.98 Tin area. The total floor area as per the registénealuer on
which the appellant relies, thus constitutes 126rB4The DVO has adopted the floor
area of 128.80 mwith respect to the ground floor. Thus, the app#ls contention
that as against the total area of 18.44 time DVO has adopted 128.8G i factually
incorrect. As both the valuer’'s determination o tfoor area is almost similar, the
appellant’s contentions in this regard is also devof merit. Ongoing though the
valuation report submitted by the registered vaJuasbserve that the methodology is
not clearly mentioned. It is a mixture of PAR methad itemised rate of construction
approach. This is evident from the fact that indtehadopting the rates for the plinth
or floor area, the valuer has gone on to estimaiehsrates from the itemised rates as
per the PWED (WB) schedule of rates of the WCIdBaman division. | therefore,
do not find any merit in discrediting the valuatias made by the DVO without
pointing any defect in such valuation when he hafowed appropriate
methodologies prescribed whereas the valuation Hgy registered valuer has not
clearly delineated the approach adopted and is basatem rats instead of plinth
area rates as per the state PWD schedule. In vieall aghe above, | do not find any
anomaly in the assessing officer adopting the vakidetermined by the DVO.

The appellant relied on some case laws which asgngjuishable on facts specific to
the cases. However, the AO having made a referenttee DVO, who is a technical
authority on the matter, has to give due weightag¢he absence of any anomaly
pointed out in such report. It is worthy to mentinrthe excerpts of decision rendered
by the Hon'ble High Court of Gujarat in PR. COMMISER OFINC TAX-3...
Appellant(s) Versus RAVJIBHAI NAGJIBHAI THESIA... @mnt(s) as below:
‘Thus sub-section (1) of section 5@€the Act envisages a situation where the
consideration received or accruing as a resultasfsfer by an assessee of a
capital asset, being land or building or both,eis that the value adopted or
assessed by any authority of the State Governrhen¢dfter referred to as the
‘stamp valuation authority’) for the purpose of pant of stamp duty in
respect of such Hon'ble High Court-NIC Page 7 ofCt8ated On Fri Jun 10
21:17:16 IST 2016 O/TAXAP/413/2016 ORDER transfarsuch a situation,
the value so adopted or assed shall for the puspofssection 48be deemed
too be the full value of the consideration receiwedaccruing as a result of
such transfer. Sub-section (2) of section 58fCthe Act, however, without
prejudice to the provision of sub-section (1) pde& for a situation where the
assessee claims before the Assessing Officer tiatvalue adopted or
assessed by the stamp valuation authority undessaction (1) exceeds the
fair market value of the property as on the datéheftransfer, and where the
value so adopted or assessed has not been dispateg appeal or revision or
no reference has been made before any other aythowurt or High Court,
then in such a situation the Assessing Officer medgr the valuation of the
capital asset to a Valuation Officer. Sub-sectidnaf section 50@f the Act
further provides that where any such referenceadeanthe provisions of sub-
section (2), (3) (4), (5) and (6) of section 1@&Aause (i) of sub-section (1) and
sub-section (6) and (7) of section 23#ub-section (5) of section 24, section
34AA, section 35 and section 3% the Wealth Tax Act, 1957, shall, with
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necessary modifications, apply in relation to suveterence as they apply in
relation to a reference made by the Assessing @ffinder sub-section(1) of
section 16Aof that Act. At this juncture it may be apposite refer to the
provisions of section 16Af the Wealth Tax Act, 1957 to the extent they are
relevant for the present purpose Sub-section (Beofion 16Aof the Wealth
Tax Act provides for making reference to the ValmatOfficer. Sub-sections
(2) to (5) of section 16Arovide for the mode and manner in which the value
of an asset is to be estimated. Sub-section (&ecfion 16A of the Wealth
Tax Act provides that on receipt of an order unsip-section (3) or sub-
section (5) from the Valuation Hon'ble High CourcNPage 8 of 10 Created
On Fri Jun 10 21:17:16 ISTD 2016 O/TAXAP/413/201RMER Officer, the
Assessing Officer shall, so far as valuation of @mset in question is
concerned, proceed to complete the assessment nforgoty with the
estimate of the Valuation Officer. Accordingly, @ena reference is made
under_section 500f the Act to the to the Valuation Officer for uation of
the capital asset, the Assessing Officer is obligedomplete the assessment
in conformity with the estimate made by the ValoatiOfficer pursuant to
such reference made by him. In the facts of theegmecase, the Valuation
Officer has estimated the value of the capital tassa lower amount than the
value adopted or r assessed by the stamp valuatitbrority. In terms of sub-
section (2) of section 506f the Act, it is such valuation which is required
be taken into consideration for the purposes oésmsaent. In the light of the
above discussion, while not agreeing fully with tkasoning adopted by the
Commissioner (Appeals), in the fact and circumstanaf this case, this court
is in agreement with the final conclusion arriveddby the Commissioner
(Appeals) as well as by the Tribunal.’

In the High Court of Allahabad in the case of CErsus Indra Swarup Bhatnagar (IT
APPEAL NO.97 OF 2008), their Lords have observed-
‘A reading of the sub-section shows that the WetihOfficer has no option
but to proceed to complete the assessment incoitjowith the assessment of
the Valuation Officer in so far as the valuationtbé asset in question is
concerned. This is also the view taken by a Divid@nch of this court in M.
C. Khunnah v. Union of India [1979] 118 ITR 414 (Al
'In view of the above discussions and by considgthme totality of the facts
an circumstances of the case, it is crystal cleéat generally, when the
Assessing Officer has obtained the DVO report them same is binding.
Therefore, we find no reason to interfere with itm@pugned order passed by
the Tribunal, it is hereby upheld with the reasomntioned therein’

Thus, the appellant’s contention in the instantegdbat the DVO’s report is not the
last word in the matter valuation, even though aancied as it may seem, in the
absence of any defects or anomalies therein, tleesaannot be ignored. In the
present case, no such defect has been detectetharefore, the AO was bound to
accept the same. in view of the discussions meatti@bove, in the context of the
facts and circumstances, the undersigned does eemndt fit to interfere with the

order passed by the AO and the same is confirmpgelkant’s grounds, therefore,

fail.”
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3. | have given my thoughtful consideration to btita respective stands against
an in support of the impugned unexplained investmaddition in building
construction. | made it clear first of all that thesessee’s sole arguments during the
course of hearing is that of inappropriate estiamatf construction cost ignoring self-
supervision and other corroborative factor. LearAdd|. CIT-DR fails to dispute the
very settled proposition such an estimation of trmigsion cost is purely a subjective
issue to be adjudicated as per relevant facts amdnestances of the case. The
assessee also appears to have drawn support fregistered valuer’s report whereas
the department has taken recourse to DVO’s estmatraced with this peculiar
backdrop of facts, | applythumb” rule to delete the impugned additionf.31 lac.
to the extent 0®3.31 lac and partly confirm the balance amounh#&ttune oR4 lac
with a rider that same shall not be treated asemguent in any other case. The
assessee gets part relief in above terms.
4. This assessee’s appeal is partly allowed.

Order pronounced in open court on 23/01/2019

Sd/-
(S.S. Godara)
Judicial Membe
Kolkata,
*Dkp/Sr.PS
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